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ABSTRACT 

In the modern deportation era, immigration courts saw their ability to 
grant relief from deportation undergo signifcant restrictions,  constraining 
individualized discretion in favor of “categorical” denials.  Congress 
dramatically curtailed the discretionary tools available to immigration 
judges, with the latest being the pair of immigration reforms from 1996, 
shifting the locus of individualized decision-making away from the courts 
and toward enforcement offcers and prosecutors. Immigration courts lost 
discretion in being able to decide who could formally be granted status and 
stay in the United States when facing deportation through various restrictive 
eligibility requirements written into the law. 

This Article argues that in the wake of this curtailment, immigration 
judges increasingly turned to procedural mechanisms—continuances, 
administrative closures, and related docket management tools—as surrogate 
instruments for achieving just outcomes. In doing so, procedural discretion 
quietly replaced substantive discretion as the primary means by which 
immigration courts could account for individual circumstances and equitable 
considerations. 

Drawing on due process theory, criminal sentencing scholarship, and 
procedural justice literature, this Article takes as a starting point Malcolm 
Feeley’s foundational argument in The Process is the Punishment that the 
burden of legal proceedings can itself constitute the primary sanction— 
independent of any formal outcome.  In the immigration removal context, 
this framework operates in a distinctive and often inverted way. The massive 
and sustained backlog in immigration courts inadvertently created space 
for procedural discretion to fourish, effectively giving immigration judges 
their most powerful tool: time.  Even as Immigration Judges were unable 
to provide formal relief, they could nonetheless provide more time in the 
process and thus more time in the United States for individuals that they 
perceived deserve remedy from deportation. 

DOI: https://doi.org/10.25172/smulr.79.1.9 
* R. Linus Chan, James H. Binger Professor of Clinical Law, University of Minnesota 

Law School. 

161 

https://doi.org/10.25172/smulr.79.1.9


162 [Vol. 79SMU LAW REVIEW

 

 

 

 
  

 
  
 

 
  

 
  

 
  
 

 
  

 
  

 
   

  
  

 
 

 

The Biden Administration’s “Dedicated Docket”—designed to accelerate 
adjudication of asylum cases—serves as one example of a natural experiment 
revealing how compressing procedural time eliminates the de facto relief that 
docket delays had provided. 

The discretion to impose detention, provided another example of how 
procedural discretion impacted the outcomes provided to individuals. 
Immigration detention emerged as the critical variable that distorts this 
framework, converting time in the removal process from a potential 
beneft into an acute harm and exposing the fundamental limitations of 
procedural discretion as a substitute for meaningful substantive relief. 
The Article concludes by examining the Trump Administration’s efforts to 
curtail procedural discretion and restrict judicial authority over detention 
decisions—developments that, taken together, suggest the removal system is 
moving toward one in which neither substantive nor procedural tools remain 
available to temper its outcomes. 
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INTRODUCTION 

DISCRETION by decision-makers has a complicated relationship 
with the concept of “due process.” And nowhere has that been 
clearer than in the context of the immigration system. For exam-

ple, when President Truman vetoed the Immigration and Nationality Act of 
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1952 (INA), one of the reasons he did so was the concern about unfettered 
discretion of immigration consular offcials: 

The changes made by the bill in those provisions would result in 
empowering minor immigration and consular offcials to act as 
prosecutor, judge and jury in determining whether acts constituting a 
crime have been committed. 

. . . . 

Under this bill, they would rest in many instances upon the “opinion” 
or “satisfaction” of immigration or consular employees. The change 
from objective fndings to subjective feelings is not compatible with 
our system of justice.1 

In the very same statement—in fact, the very next paragraph—when 
discussing deportation, President Truman stated: 

Under the procedures of present law, the Attorney General can 
exercise his discretion to suspend deportation in meritorious cases. 
In each such case, at the present time, the exercise of administrative 
discretion is subject to the scrutiny and approval of the Congress. 
Nevertheless, the bill would prevent this discretion from being used 
in many cases where it is now available, and would narrow the circle 
of those who can obtain relief from the letter of the law. This is most 
unfortunate, because the bill, in its other provisions, would impose 
harsher restrictions and greatly increase the number of cases deserving 
equitable relief.2 

More recently, however, immigration judge discretion has been viewed 
negatively when it comes to disparate outcomes in the asylum context, 
where often the only difference between a successful grant of asylum and 
a denial could be the individual judge involved in the decision-making.3 

Discretion as an enemy to due process comes from unequal treatment based 
on factors that should not decide a case, such as race, the judge’s identity, 
etc.4 Decision-makers with unfettered and unreviewable discretion could 
decide cases based on improper factors, such as bias, or may simply create 
confusion as identical factual scenarios result in disparate outcomes.5 

But restricting discretion can also be viewed as an enemy to due process, 
mainly by preventing just results. Judges without any discretion are unable 
to achieve just results, as they cannot consider factors that should impact 
the outcomes.6 When various scholars and federal judges began to criticize 

1. Harry S. Truman, Veto of Bill to Revise the Laws Relating to Immigration, 
Naturalization, and Nationality (June 25, 1952), reprinted by Nat’l Archives, https://www. 
trumanlibrary.gov/library/public-papers/182/veto-bill-revise-laws-relating-immigration-
naturalization-and-nationality [https://perma.cc/U2S7-THEK]. 

2. Id. 
3. Jaya Ramji-Nogales, Andrew I. Schoenholtz & Philip G. Schrag, Refugee Roulette: 

Disparities in Asylum Adjudication, 60 Stan. L. Rev. 295, 302, 378 (2007). 
4. Id. 
5. Id. at 299–300, 373. 
6. Alexander Bunin, Reducing Sentencing Disparity by Increasing Judicial Discretion, 

22 Fed. Sent’g Rep. 81, 82 (2009). 

https://perma.cc/U2S7-THEK
https://trumanlibrary.gov/library/public-papers/182/veto-bill-revise-laws-relating-immigration
https://www
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mandatory minimum sentencing, their main objection was that it would 
force judges to impose overly harsh sentences for minor crimes.7 Similarly, 
even as the Supreme Court allowed for a “three strikes” law, the main cri-
tique it had to deal with was that it allowed life sentences for crimes that 
would be minor.8 In the case of Ewing v. California,9 it meant a twenty-
fve-year to life sentence for a man whose last crime was to steal golf clubs.10 

A system that does not allow discretion forces unjust and ultimately unfair 
outcomes. 

President Truman worried that the 1952 Act’s restrictions on discretion 
would result in unwarranted expulsions from the country.11 Discretion, or 
the ability to focus on factors not explicitly created by statute, would allow 
more fairness and better outcomes. 

The role of judicial discretion in punishment decisions is especially 
impactful, as punishment itself requires proportionality related to 
culpability.12 The more culpable the actor, the more punishment is required, 
while the less culpable requires a lower amount of punishment.13 While the 
Supreme Court has wrestled with whether and how the Eighth Amend-
ment requires a proportionality analysis,14 there is little question that pro-
portionality does factor into due process generally.15 Deciding culpability 
can be a tricky balancing exercise; while sentencing commissions can 
provide important frameworks and insight, ultimately, the ability to weigh 
unforeseen factors can be the difference between a sanction that properly 
expresses community concerns and one that is viewed as overly harsh 
or mild.16 

While due process generally embodies the concept that “fair outcomes 
and fair process” are intertwined whenever the government provides 
benefts in the civil context, there is a special character when process plays 
a punitive role.17 It is axiomatic that any punishment or punitive action 
needs to be “fair” since otherwise it could not serve its retributive purpose.18 

When the Supreme Court forbade the use of the death penalty on juveniles, 

7. Michael Tonry, Sentencing Matters 32 (1996); U.S. Sent’g Comm’n, Special 
Report to the Congress: Mandatory Minimum Penalties in the Federal Criminal Justice 
System 90, 93 (1991). 

8. Michael Vitiello, Three Strikes: Can We Return to Rationality?, 87 J. Crim. L. & 
Criminology 395, 423 (2001); Franklin E. Zimring, Gordon Hawkings & Sam Kamin, 
Punishment and Democracy: Three Strikes and You’re Out in California 9 (2003). 

9. 528 U.S. 11, 20 (2003). 
10. Id. at 30–31. 
11. Truman, supra note 1. 
12. Pamela S. Karlan, “Pricking the Lines”: The Due Process Clause, Punitive Damages, 

and Criminal Punishment, 88 Minn. L. Rev. 880, 898 (2004). 
13. Vicki C. Jackson, Constitutional Law in an Age of Proportionality, 124 Yale L.J. 3094, 

3098 (2015). 
14. Harmelin v. Michigan, 501 U.S. 957, 962–63 (1991). 
15. See BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 575 (1996) (citing Day v. Woodworth, 

13 How. 363, 371 (1852)). See generally Jackson, supra note 13, at 3136–37. 
16. Bunin, supra note 6, at 83. 
17. See Jackson, supra note 13, at 3098. 
18. Id. 

https://purpose.18
https://generally.15
https://punishment.13
https://culpability.12
https://country.11
https://clubs.10
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a key issue was that minors were viewed as not having the capacity to have 
the same amount of culpability as an adult.19 

As the primary punitive system in U.S. law, the criminal process has 
been the most fertile ground for debate and deciding when and how judi-
cial discretion can impact due process. When both state and the federal 
governments restricted judicial discretion in criminal sentencings by impos-
ing “mandatory minimums,” commentators,20 scholars,21 and even sitting 
federal judges22 started to raise alarms about how abolishing judicial dis-
cretion created unjust outcomes. Eventually, the Supreme Court ruled that 
while the sentencing guidelines must be considered, sentencing judges were 
not required to impose sentences within those guidelines, as doing so uncon-
stitutionally infringed upon a person’s Sixth Amendment rights.23 While the 
Court focused on the criminal defendant’s right to have facts adjudicated 
by a jury if they were to increase punishment, there is little question that 
judicial discretion was impacted by restoring to judges the ability to depart 
from guidelines if they felt justice required it.24 Even as the Court restricted 
the mandatory nature of the sentencing guidelines, debates continue as to 
their impact and how they continue to provide for unjust results.25 

While the criminal justice system, and especially the sentencing system, 
rightfully has been the focus of judicial discretion, the role of discretion and 
its impact on immigration, and especially the deportation system, have not 
gone unnoticed.26 As Professor Jason Cade notes, with statutory reforms 

19. Roper v. Simmons, 543 U.S. 551, 567 (2005) (“[O]ur society views juveniles, in the 
words Atkins used respecting the mentally retarded, as ‘categorically less culpable than the 
average criminal.’” (citing Atkins v. Virginia, 536 U.S. 304, 316 (2002))). 

20. U.S. Sent’g Comm’n, Report to Congress: Mandatory Minimum Penalties in the 
Federal Criminal Justice System 345–46 (2011);Alison Siegler, End Mandatory Minimums: 
Infexible, Harsh Sentences Exacerbate Crime and Racial Disparities Alike, Brennan Ctr. 
for Just. (Oct. 18, 2021), https://www.brennancenter.org/our-work/analysis-opinion/end-
mandatory-minimums [https://perma.cc/RD8A-P3A9]. 

21. Erik Luna & Paul G. Cassell, Mandatory Minimalism, 32 Cardozo L. Rev. 1, 1–4, 
13 (2010). 

22. Rachel Martin, A Federal Judge Says Mandatory Minimum Sentences Often Don’t Fit 
the Crime, NPR (June 1, 2017), https://www.npr.org/2017/06/01/531004316/a-federal-judge-
says-mandatory-minimum-sentences-often-dont-fit-the-crime [https://perma.cc/F3FG-
V935]; see also adipietro, Federal Judge Recommends Reform of Plea-Bargaining Process, 
Pace Crim. Just. Blog (June 5, 2014), https://pcjc.blogs.pace.edu/tag/federal-district-judge-
jed-rakoff/ [https://perma.cc/ZQ6G-PNYD]. 

23. United States v. Booker, 543 U.S. 220, 233–34, 265 (2005). 
24. Id. 
25. See FAMM Policy Briefng: Mandatory Minimum Sentences, Fam. for Just. Reform, 

https://famm.org/wp-content/uploads/2024/03/Mandatory-Minimum-Briefng-Paper-Final. 
pdf [https://perma.cc/F3LE-CFA3]; Esther Nir & Siyu Liu, The Challenge of Imposing Just 
Sentences Under Mandatory Minimum Statutes: A Qualitative Study of Judicial Perceptions, 
32 Crim. Just. Pol’y Rev. 177, 177–80 (2022); Joshua B. Fischman & Max M. Schanzenbach, 
Racial Disparities Under the Federal Sentencing Guidelines: The Role of Judicial Discretion 
and Mandatory Minimums, 9 J. Empirical Legal Stud. 729, 729, 736–38 (2012). 

26. For a discussion of prosecutorial discretion in immigration, see Jason A. Cade, The 
Challenge of Seeing Justice Done in Removal Proceedings, 89 Tulane L. Rev. 1, 3–5 (2014); 
Shoba Sivaprasad Wadhia, Beyond Deportation: The Role of Prosecutorial Discre-
tion in Immigration Cases 109–35 (2015); Hiroshi Motomura, The Discretion That Matters: 
Federal Immigration Enforcement, State and Local Arrests, and the Civil–Criminal Line, 58 
UCLA L. Rev. 1819, 1822, 1826–42 (2011). 

https://perma.cc/F3LE-CFA3
https://famm.org/wp-content/uploads/2024/03/Mandatory-Minimum-Briefing-Paper-Final
https://perma.cc/ZQ6G-PNYD
https://pcjc.blogs.pace.edu/tag/federal-district-judge
https://perma.cc/F3FG
https://www.npr.org/2017/06/01/531004316/a-federal-judge
https://perma.cc/RD8A-P3A9
https://www.brennancenter.org/our-work/analysis-opinion/end
https://unnoticed.26
https://results.25
https://rights.23
https://adult.19
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restricting discretionary forms of relief, discretion became removed from 
immigration courts and shifted onto offcers and prosecutors.27 Similarly, 
Professor Daniel Kanstroom discusses how the elimination of discretionary 
forms of relief in removal proceedings with the 1996 laws created a deporta-
tion process that was punitive in nature.28 The elimination of these forms of 
discretion by immigration judges, especially discretion that would prevent the 
removal or deportation of those brought before them, helped create a system 
that operated with little notion of either fair outcomes or fair process.29 

Discretion in this context focuses on whether or not immigration judges 
have the ability to make decisions that provide substantive relief to those 
facing deportation.30 For those facing removal who have a current immi-
gration status, it may be whether they can keep such a status, and for those 
without any form of immigration status, this form of discretion could involve 
granting lawful permanent residency or asylum.31 Echoing President Tru-
man’s concern, limiting discretion by immigration courts would result in 
the denial of worthy cases that just so happen to fall within “the letter of 
the law.”32 Similar to the sentencing context, allowance for substantive dis-
cretion would result in outcomes that are based on an individual’s culpa-
bility or circumstances.33 In the criminal context, it would be the length of 
a sentence that refects the crime committed; for the immigration context, 
it may be allowing a father or mother to stay with their children.34 A court 
process, much less any legal process that fails to provide just outcomes, 
would over time lose a sense of legitimacy and buy-in from the public.35 As 
I have argued, the immigration removal system likely has already crossed 
the line into one that risks legitimacy by refusing to provide for morally 
just outcomes.36 

Substantive discretion, however, is not the only means to create a just and 
legitimate outcome to a case. While perceptions of fairness are impacted 

27. Cade, supra note 26, at 9–13. 
28. Daniel Kanstroom, Deportation, Social Control, and Punishment: Some Thoughts 

About Why Hard Laws Make Bad Cases, 113 Harv. L. Rev. 1890, 1891 (2000); Daniel Kanst-
room, The Better Part of Valor: The REAL ID Act, Discretion, and the “Rule” of Immigration 
Law, 51 N.Y.L. Sch. L. Rev. 161, 162 (2006). 

29. See Michael J. Wishnie, Immigration Law and the Proportionality Requirement, 
2 U.C. Irvine L. Rev. 415, 416 (2012) (fnding that the public and some federal judges consider 
contemporary immigration law results as unjust and too harsh); Angela M. Banks, The Nor-
mative and Historical Cases for Proportional Deportation, 62 Emory L.J. 1243, 1272 (2013) 
(explaining the purpose of judicial recommendations against deportation); Juliet Stumpf, 
Fitting Punishment, 66 Wash. & Lee L. Rev. 1683, 1686, 1691–92 (2009) (describing deporta-
tions as the default sanction for immigration sanctions). 

30. Stumpf, supra note 29, at 1691–92, 1727–28. 
31. Id. at 1695, 1727–28. 
32. Truman, supra note 1. 
33. See Stumpf, supra note 29, at 1687–88, 1698–99. 
34. See id. at 1687–88, 1698–99, 1731. 
35. David Thatcher, The Limits of Procedural Justice, in Police Innovation: Contrast-

ing Perspectives 95, 96, 103 (Davis Weisburd & Anthony Braga eds., 2d ed. 2019). For a look 
specifcally at judges and courts, see Yuval Sinai & Michael Alberstein, Expanding Judicial 
Discretion: Between Legal and Confict Considerations, 21 Harv. Negot. L. Rev. 221, 221–22, 
276–77 (2016). 

36. Linus Chan, Unjust Deserts: How the Modern Immigration System Lacks Moral 
Credibility, 16 Ohio St. J. Crim. L. 103, 107, 108, 137–38 (2018). 

https://outcomes.36
https://public.35
https://children.34
https://circumstances.33
https://asylum.31
https://deportation.30
https://process.29
https://nature.28
https://prosecutors.27
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by just outcomes, procedural fairness also looks at whether the processes 
themselves are fair.37 Professor Tom Tyler and others have argued that the 
processes used to come to an outcome are more likely to create percep-
tions of legitimacy than the actual outcomes themselves.38 The implication 
is that while correct outcomes play an important role in creating legitimacy, 
the processes used also carry signifcant weight in both creating legitimacy 
and justice. 

One important aspect of the immigration system that has so far not 
received as much attention is how procedural mechanisms have replaced 
substantive forms of relief in the immigration court system. The use of 
procedural tools, such as continuances, administrative closures, providing 
counsel, and detention decisions, have played an important role since the 
foreclosure of substantive tools by Congress.39 Up until 2025, the adminis-
trative burden placed on the immigration courts has provided an unexam-
ined opportunity for courts to create outcomes that led to better results 
for more “deserving” litigants than what would be available substantively. 
The incredibly long backlog and subsequent creation of the “Dedicated 
Docket” designed to adjudicate cases in extremely short time frames dur-
ing the Biden Administration have provided a natural experiment that 
illuminates how procedural discretion, especially discretion that impacts 
the time that a person is exposed to the removal process, can impact 
due process.40 

Unlike the misdemeanor criminal courts, where the process itself tends 
to be more punitive than the sanctions imposed, a person may view more 
time spent within the removal process as a less punitive situation than fac-
ing deportation itself. However, immigration detention tends to reverse 
this calculus.A removal process that is accompanied by immigration deten-
tion is so punitive that reduction of exposure often becomes the overriding 
factor in measuring benefcial or harmful outcomes.41 

Over the past year, the Trump Administration has put into place several 
mechanisms and efforts that are designed to curtail the ability of immigra-
tion courts to control the amount of time a person spends in the removal 
process. Included in these efforts is the increased weaponization of immi-
gration detention and restrictions on immigration judges from making 

37. See Tom R. Tyler, Why People Obey the Law 3–7 (2006). However, even 
Professor Tyler agrees that legitimacy is impacted when substantive outcomes continue to 
violate expected norms on results. Tom R. Tyler & Jonathan Jackson, Popular Legitimacy 
and the Exercise of Legal Authority: Motivating Compliance, Cooperation and Engagement, 
20 Psych. Pub. Pol’y & L. 1, 6 (2014). 

38. See, e.g., Tyler & Jackson, supra note 37, at 6. 
39. Elizabeth Montano, The Rise and Fall of Administrative Closure in Immigration 

Courts, 129 Yale L.J. Forum 567, 568 (2020); Ingrid V. Eagly & Steven Shafer, A National 
Study of Access to Counsel in Immigration Court, 164 U. Penn. L. Rev. 1, 9 (2015). 

40. Press Release, Offce of Pub. Affairs, U.S. Dep’t of Just., DHS and DOJ Announce 
Dedicated Docket Process for More Effcient Immigration Hearings (May 28, 2021), https:// 
www.justice.gov/archives/opa/pr/dhs-and-doj-announce-dedicated-docket-process-more-
effcient-immigration-hearings [https://perma.cc/PH4N-MB34]. 

41. Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 
56 Am. U. L. Rev. 367, 407–08 (2006). 

https://perma.cc/PH4N-MB34
www.justice.gov/archives/opa/pr/dhs-and-doj-announce-dedicated-docket-process-more
https://outcomes.41
https://process.40
https://Congress.39
https://themselves.38
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detention decisions at all.42 It is too early to measure the impact of these 
efforts. Nonetheless, this Article seeks to better understand the landscape 
where procedural discretion existed in order to better understand later 
what happens when they disappear. 

Part I of this Article will provide an examination of how immigration 
courts have, over time, become limited in their ability to use substantive 
discretion in creating fair outcomes for litigants. Part II will discuss how 
stakeholders in judicial contexts use procedural tools coupled with sub-
stantive discretion in order to try to create outcomes that match normative 
preferences. Part III of this Article will examine how procedural discretion, 
embodied in “docket management” tools such as administrative closure, 
terminations, and continuances, became the main tool for immigration 
judges to try to create just outcomes. At the same time, I argue that these 
tools’ effectiveness was only made possible by the incredibly long backlog 
created by the inability of political actors to balance immigration adjudica-
tion with immigration enforcement. Thus, the main tool given to immigra-
tion courts was time. In Part IV, I will discuss the use of detention, both as 
a determinant of time in the process and as a measure of culpability, which 
played an outsized role in imposing distorting and often cruel results, ulti-
mately exposing the limitations of using procedural discretion to create 
just outcomes. 

I. THE EROSION OF SUBSTANTIVE DISCRETION 
IN IMMIGRATION COURTS 

A. Who Decides Who Can Stay in the United States? 

When President Truman referred to the Attorney General’s discretion 
to prevent deportation for “meritorious” cases, he was referring to a set of 
laws that had been passed back in the 1880s and would later develop into 
the modern deportation system that was created (over the veto of Presi-
dent Truman) in the INA.43 Congress created a variety of mechanisms for 
immigration judges to exercise substantive discretion to prevent deporta-
tion and even to provide long-lasting status.44 

The Immigration Act of 1891 created the frst example of a decision-
maker who could decide whether or not a person was allowed into the 
United States.45 The Act empowered a single offcer to inspect incom-
ing noncitizens and decide whether or not they could be excluded based 
on crime, poverty, or insanity.46 A single offcer was later replaced with 
a “Board of Special Inquiry” that was structured to include three offcers 

42. Expanded Expedited Removal and Challenges to Due Process, Nat’l. Immigr. F., 
https://forumtogether.org/wp-content/uploads/2025/06/EER-and-Due-Process.pdf [https:// 
perma.cc/E32G-QD6H]. 

43. Truman, supra note 1; Adam B. Cox & Cristina M. Rodríquez, The President and 
Immigration Law 29–30, 49–50 (Oxford Univ. Press 2020). 

44. See Immigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414, §§ 243(h), 
244, 245, 66 Stat. 163, 217 (current version at 8 U.S.C. §§ 1253, 1254A, 1255). 

45. See Immigration Act of 1891, ch. 551, § 1, 26 Stat. 1084, 1084. 
46. Id. 

https://forumtogether.org/wp-content/uploads/2025/06/EER-and-Due-Process.pdf
https://insanity.46
https://States.45
https://status.44
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tasked with reviewing the exclusion decisions made by the original offcer.47 

These Boards were not intended to be legal processes, but nonetheless pro-
vided the opportunity for incoming arrivals to argue their case and, in some 
circumstances, overturn a fnding of exclusion to allow admission into the 
United States.48 The statutes that created these Boards did not explicitly dis-
cuss discretion, but nonetheless, in practice, the members of the Board did 
exercise considerable discretion when deciding whether or not to uphold 
an exclusion fnding, which itself had discretion embedded within it.49 

An explicit creation of discretion in deciding immigration decisions 
wouldn’t appear until the Seventh Proviso of the Immigration Act of 1917.50 

The provision states succinctly “[t]hat aliens returning after a temporary 
absence to an unrelinquished United States domicile of seven consecutive 
years may be admitted in the discretion of the Attorney General, and upon 
such conditions as he may prescribe.”51 Discretion was clearly given, but 
other than the requirement of seven years of domicile, there was not much 
else provided in terms of limiting such discretion.52 There were no criminal 
bars or any other explicit requirements that could prevent the Attorney 
General from exercising such discretion.53 Two early examples of the appli-
cation of the Seventh Proviso involved cases of theft. A Yugoslavian man 
was convicted of larceny after taking a co-worker’s watch.54 In another 
early application, a Mexican man who had resided in the United States for 
twenty-two out of his twenty-six years of life was convicted of petty theft.55 

Nonetheless, he claimed his innocence, and the Attorney General consid-
ered these claims despite the record of conviction and granted him relief.56 

From 1917 until the passage of the Immigration and Nationality Act of 
1952 (1952 Act), the provision remained in place and, in fact, was expanded 
by decisions of the Board of Immigration Appeals to cover not just allow-
ing returning noncitizens home, but also those facing deportation directly.57 

The Seventh Proviso was one tool that President Truman referenced when 
he discussed the availability of discretion prior to the 1952 Act, and that 
discretion was signifcant as it could be exercised in favor of those who 

47. Immigration Act of 1893, ch. 206, § 5, 27 Stat. 569, 570. 
48. Louis Anthes, The Island of Duty: The Practice of Immigration Law on Ellis Island, 

24 N.Y.U. Rev. L. & Soc. Change 563, 575, 580–84 (1998). 
49. For a detailed account of how the Board of Special Review would decide such cases, 

see id. at 567, 576–600. 
50. Immigration Act of 1917, ch. 29, § 17, 27 Stat. 874, 878 (repealed 1952). 
51. Id. 
52. See id. 
53. See id. 
54. In re L–, 1 I. & N. Dec. 1, 1 (B.I.A. 1940). 
55. In re G–, 1 I. & N. Dec. 8, 13 (B.I.A. 1940). 
56. Id. at 11–13. 
57. In re L–, 1 I.&N. Dec. at 3–5. The Attorney General extended the Seventh Proviso 

to deportation proceedings where the alien had departed and returned after the deporta-
tion ground arose, and concluded that limiting it strictly to exclusion proceedings would be 
“capricious and absurd.” See In re A–, 2 I. & N. Dec. 459, 460–63 (B.I.A. 1947) (extending 
relief even when the alien had not reentered the country following conviction). 

https://directly.57
https://relief.56
https://theft.55
https://watch.54
https://discretion.53
https://discretion.52
https://officer.47
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committed crimes, who committed fraud, who were poor, and who did and 
did not have signifcant family ties to the United States.58 

There was also comparatively little effort used to defne or explain how 
discretion under the Seventh Proviso would or even should be applied, as 
the Attorney General stated in one decision from 1949 that it would be 
“impossibl[e to] defn[e] any standard in discretionary matters.”59 

Despite President Truman’s objection, the Seventh Proviso gave 
way to section 212(c) of the INA, a provision that restricted eligibility 
more explicitly.60 Section 212(c) as it appeared in 1952 was restricted to: 
(1) lawful permanent residents, and (2) did not allow waiver of all grounds 
of inadmissibility, explicitly excluding a number of grounds ineligible for 
waiver.61 Nonetheless, section 212(c) was still a broad-based waiver that 
could encompass criminal grounds for removal, poverty, and good moral 
character concerns.62 And while the Board of Immigration Appeals would 
later begin to try to discuss how discretion would be applied and what fac-
tors would be used, the provision itself remained relatively broad until the 
rise of concerns over crimes.63 

Section 212(c) was not the only discretionary relief available for those 
facing removal. While section 212(c) was restricted to lawful permanent 
residents,64 Congress in 1940 created “Suspension of Deportation,” a tool 
provided to immigration judges (delegated by the Attorney General) to 
suspend the proceedings of those facing deportation and instead grant 
them lawful permanent residence.65 The statute did not explicitly discuss 
or use the word discretion; instead, the language focused more on “serious 
economic detriment” that would be suffered by a citizen or lawful per-
manent family member and “good moral character” terms that allowed 
discretion by being suffciently broad and requiring weighing of multiple 
factors.66 Suspension of deportation was available to non-lawful perma-
nent residents, though most of the focus until 1952 was on the requirement 
of economic hardship on family members and not on the applicant them-
selves.67 Moreover, suspension of deportation in 1940 was unavailable to 
people who were deportable for being anarchists, opium traffckers, narcot-
ics traffckers, and a variety of other criminal convictions, such as prostitu-
tion, and those deemed “mentally and physically defcient.”68 

58. Truman, supra note 1. 
59. In re L–, 3 I. & N. Dec. 767, 770 (B.I.A. 1949). 
60. Immigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414, § 212(c), 66 Stat. 

163, 187 (codifed as amended at 8 U.S.C. § 1182(c)) (repealed 1996). 
61. Id. 
62. See id. 
63. See In re Marin, 16 I. & N. Dec. 581, 584–86, 588–89 (B.I.A. 1978) (noting that 

“[c]onfned aliens and those who have recently committed criminal acts will have a more 
diffcult task in showing that discretionary relief should be exercised in their behalf”). 

64. Immigration and Nationality Act of 1952 § 212(c), 66 Stat. at 187 . 
65. See Alien Registration Act of 1940, ch.  439,  §  19(c), 54 Stat. 670, 672–73 (1940). 

A person would not obtain lawful permanent residence until Congress was informed of the 
suspension of deportation and did not object to the suspension for more than six months. Id. 

66. Id. 
67. See id. 
68. Id. § 19(d). 

https://selves.67
https://factors.66
https://residence.65
https://crimes.63
https://concerns.62
https://waiver.61
https://explicitly.60
https://States.58
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In 1952, the INA introduced additional changes to the suspension of 
deportation, broadening the categories of those eligible to include those 
with criminal convictions.69 Suspension could be given to those with serious 
crimes, though the discretionary standard was deliberately given language 
that made any such exercise rare, for example, requiring “exceptional and 
extremely unusual hardship.”70 This would later undergo another statutory 
change in the 1962 amendment, but it was not until 1988 and ultimately in 
1996 that Congress would fundamentally restrict discretion of this nature.71 

While crime-based inadmissibility had been introduced at the turn of 
the century and deportation-based crimes committed in the United States 
were written into the 1917 Act, the late 1980s and the concern about the 
war on drugs changed how crimes would be treated in the deportation 
system.72 Congress, with the Anti-Drug Abuse Act of 1988, introduced a 
new category of crimes that would have an immigration impact-aggravated 
felonies.73 

The category of “aggravated felony” served one primary purpose—to 
categorically restrict any discretion for classes of people in the immigration 
deportation system.74 First, in 1988, an aggravated felony made a person 
completely ineligible for suspension of deportation.75 Because suspension 
had already restricted its application for people with crimes to those who 
could show extraordinary and extremely unusual hardship, the aggravated 
felony defnition’s main impact was to allow the imposition of exceptional 
and extremely unusual hardship on a class of people via deportation.76 

While, at frst, section 212(c) was still available to those who had an aggra-
vated felony, in 1990 Congress classifed those with an aggravated felony 
and a sentence of more than fve years as ineligible.77 By 1996,AEDPA and 
IIRAIRA not only prevented lawful permanent residents with an aggra-
vated felony from getting relief completely, but expanded the defnition 
of aggravated felony crimes.78 In 1988, only murder, drug traffcking, and 
frearms or destructive device traffcking qualifed, but in 1990 this was 
expanded to include “crimes of violence” and money laundering.79 By 1996, 
the defnition ballooned to include more than twenty different crimes.80 

As the defnition of aggravated felonies expanded, it pushed more and 
more people out of consideration for discretion by immigration judges.81 

69. Immigration and Nationality Act of 1952, Pub. L. No. 82-414, §§ 241(a), 244(a)(5), 66 
Stat. 163, 204–08, 214–16 (codifed at 8 U.S.C. § 1254(a)) (repealed 1996). 

70. Id. § 244(a)(5). 
71. See generally Sarah Tosh, The Immigration Law Death Penalty: Aggravated 

Felonies, Deportation, and Legal Resistance 21–41 (2023) (describing the impacts of the 
aggravated felony for immigrants). 

72. See id. at 21–22. 
73. See id. at 25. 
74. See id. 
75. See id. 
76. See id. at 26. 
77. See id. 
78. See id. at 28–30. 
79. See id. 
80. See id. 
81. See id. at 29–30. 

https://judges.81
https://crimes.80
https://laundering.79
https://crimes.78
https://ineligible.77
https://deportation.76
https://deportation.75
https://system.74
https://felonies.73
https://system.72
https://nature.71
https://convictions.69
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Its impact was felt not just with provisions that were specifcally designed to 
use broad-base discretion by immigration judges, but also for other forms 
of relief such as asylum and naturalization, as the aggravated felony defni-
tion was equated to “particularly serious crimes” and disqualifed a person 
from being of “good moral character.”82 It is one reason that aggravated 
felonies have been described as the “death penalty” of immigration law.83 

Criminal bars were not the only means by which Congress prevented 
immigration judges from exercising substantive discretion. Suspension of 
removal was transformed into cancellation of removal.84 The provisions 
of cancellation of removal moved into the new law under INA sections 
240A(a) and (b).85 The new provisions evolved from both suspension of 
deportation and section 212(c) in that they applied either to lawful per-
manent residents only under INA section 240A(a) or to everyone else 
under INA section 240A(b).86 Aside from criminal restrictions, the can-
cellation of removal introduced a new requirement called the “stop-time 
rule,” a methodology introduced that restricts the ability for noncitizens to 
“accrue” continuous residency.87 Residency is impacted not just by presence 
in the United States or intention to make a home, but can be “stopped” if 
a person is placed in removal proceedings, commits a misdemeanor crime, 
or possesses marijuana.88 The application of the stop-time rule is confus-
ing, especially because it is diffcult to understand how either criminal 
activity or being charged with removability has anything to do with one’s 
residence. For example, take a lawful permanent resident who has lived in 
the United States for thirty years. If he commits a marijuana offense after 
six years of living in the United States, the immigration courts would not 
be able to treat the twenty-four years of residency after the commission of 
the marijuana offense as part of his residency; he would be ineligible for 
cancellation of removal. The stop-time rule’s main function is to restrict 
the number of people eligible for the immigration court to substantively 
provide discretion and relief to.89 

Immigration courts’ ability to grant relief from deportation was con-
siderably restricted by legislation passed in 1996. As Professor Nancy 
Morawetz explained in 2000, the changes wrought by the 1996 laws created 
deportation-by-label, a system that deports people who could otherwise 
convince an immigration court that their crime was not as serious as the 
label created by Congress, that the hardship imposed by their deportation 
is not justifed by their wrongdoing, or even that their crime should not lead 

82. Id. 
83. See id. at 1. 
84. Chan, supra note 36, at 129. 
85. Id. 
86. Id. 
87. Id. 
88. See 8 U.S.C. § 1229b(d); Barton v. Barr, 590 U.S. 222, 228, 232–33 (2020) (applying 

8 U.S.C. § 1229b to a permanent resident who was convicted of state drug offenses); Chan, 
supra note 36, at 129 (discussing 8 U.S.C. § 1229b further). 

89. Chan, supra note 36, at 129. 

https://marijuana.88
https://residency.87
https://240A(b).86
https://removal.84


173 2026] Managing Deportation

 
 

 
 

 

 

 
 

 
 

 
 

 
 

   
      

  
  

    
   
   

  
  
  
     

 

     
    

 
 

to persecution or even death.90 The “aggravated felony” label itself became 
ludicrous.“As the term is defned, a crime need not be either aggravated or 
a felony. For example, a conviction for simple battery or for shoplifting with 
a one-year suspended sentence—either of which would be a misdemeanor 
or a violation in most states—can be deemed an aggravated felony.”91 As 
for labels generally, “labels are rarely an accurate refection of the range 
of conduct covered by the label, and no label can possibly incorporate 
the many different ways that criminal law is applied in practice, especially 
across state criminal justice systems.”92 

B. Immigration Relief Shifts Away from Immigration Court 

Besides creating crime-based bars for deportation relief, or other restric-
tions on relief such as the stop-time rule, immigration courts have increas-
ingly become the only forum for deciding the question of deportation and 
immigration relief. The 1996 reforms not only restricted immigration relief 
available to those in removal proceedings but also created entirely new 
forums that cut out immigration courts entirely.93 

When a steamship ran aground in New York on the morning of June 6, 
1993, it provided the impetus and impression that the normal procedures 
of deciding asylum and immigration removal cases needed to be sped up 
and made more effcient.94 The ship, the Golden Venture, ran aground on 
New York’s Rockaway Beach, and chaos spread.95 A large rescue opera-
tion was implemented as 300 Chinese stowaways had been smuggled into 
the United States and were now facing potential drownings, and a large 
law enforcement force was deployed.96 Video coverage of people scram-
bling and feeing into the nearby woods was played out across the media.97 

Ten of the Chinese stowaways died.98 This single incident played a crucial 
role in creating a narrative that the standard removal proceedings were 
ill-equipped and too slow to handle the crisis of undocumented immigration. 

90. Nancy Morawetz, Understanding the Impact of the 1996 Deportation Laws and the 
Limited Scope of Proposed Reforms, 113 Harv. L. Rev. 1936, 1936, 1954–62 (2000) (describ-
ing the attempt to create a deportation by label system as misguided); see also Michael J. 
Churgin, The Role of Courts of the United States in Asylum Cases, in Enforcing Inter-
national Human Rights in Domestic Courts 355, 356, 358–59 (Benedetto Conforti & 
Francesco Francioni eds., 1997) (discussing how aggravated felonies can lead a person to 
persecution or death). 

91. Morawetz, supra note 90, at 1939 (citations omitted). 
92. Id. at 1959. 
93. Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 

No. 104-208, § 302, 110 Stat. 3009, 3009-580 (codifed as amended at 8 U.S.C. § 1225). 
94. In re G–, 20 I. & N. Dec. 764, 766 (B.I.A. 1993). 
95. In re G–, 20 I. & N. Dec. at 766. 
96. Id. at 766–68. 
97. Celia W. Dugger, Dozens of Chinese From 1993 Voyage Still in Jail, N.Y. Times (Feb. 3, 

1997), https://www.nytimes.com/1997/02/03/nyregion/dozens-of-chinese-from-1993-voyage-
still-in-jail.html [https://perma.cc/6NGY-QLT4]. 

98. Ashley Dunn, Golden Venture’s Tarnished Hopes: Most of Ship’s Human Cargo, 
A Year Later, is Still Confned, N.Y. Times (June 5, 1994), https://www.nytimes.com/1994/06/05/ 
nyregion/golden-venture-s-tarnished-hopes-most-ship-s-human-cargo-year-later-still.html 
[https://perma.cc/D82R-FW5H]. 

https://perma.cc/D82R-FW5H
https://5,1994),https://www.nytimes.com/1994/06/05
https://perma.cc/6NGY-QLT4
https://www.nytimes.com/1997/02/03/nyregion/dozens-of-chinese-from-1993-voyage
https://media.97
https://deployed.96
https://spread.95
https://efficient.94
https://entirely.93
https://death.90
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In a Committee Report by the House of Representatives on what was 
the Immigration in the National Interest Act of 1995, the Golden Venture 
incident and the fact that many of the stowaways had applied for asy-
lum and were still in the process was cited as a need to create expedited 
processes.99 While administrative removal was created as part of the overall 
reaction to crime and drugs, the speed of the process was important, allow-
ing for deportation to occur even before a person fnished their criminal 
sentence.100 

Expedited removal, found in section 235(b) of the INA, was a process in 
which people could be removed from the United States without ever hav-
ing to appear in front of an immigration judge.101 Administrative removal 
under section 238 was another process in which noncitizens with aggra-
vated felonies could face deportation without a hearing or process in front 
of an immigration judge.102 Professor Jennifer Koh describes these types of 
removal as “removals in the shadows.”103 Because both processes do not 
involve an immigration judge but rather an immigration offcer, whose role 
is limited in what they are assessing, their primary purpose was to speed the 
removal process along by limiting discretion.104 

Both Professor Koh and Professor Shoba Wadhia explain in detail how 
these processes of removals outside of the immigration court are accompa-
nied by far fewer procedural protections for the litigants.105 From the lack 
of ability to even apply for relief, to the inability to get counsel, various 
protections that could help ensure against the erroneous categorization of 
litigants were missing in order to expedite deportations overall. Professor 
Wadhia goes into detail about how these processes prevent the exercise of 
discretion by the decision-makers to the detriment of noncitizens’ rights.106 

At the same time that immigration courts have been excluded from decid-
ing deportation decisions, they have also been prevented from providing 

99. H. R. Rep. No. 104–669, pt. 1, at 117 (“The arrival of the Golden Venture in New York 
City in June 1993 brought this problem to national attention: the vessel foundered on a sand 
bar, and hundreds of Chinese nationals struggled to reach the shore and escape, several of 
them drowning in the process. The remainder were apprehended and detained for exclusion 
proceedings, in which most claimed political asylum.”). 

100. The provisions were frst introduced in Criminal Aliens Incarceration Act of 1993, 
House Bill 3055, which stated as part of the bill’s purpose: “To amend the Immigration and 
Nationality Act to provide for confnement in a Federal facility of illegal aliens sentenced 
to imprisonment under State law and to authorize the Attorney General to deport aliens 
sentenced to imprisonment before the completion of the sentence.” H.R. 2438, 103d Cong. 
(1993). 

101. 8 U.S.C. § 1225(b). 
102. This process was frst introduced by the Violent Crime Control and Law Enforce-

ment Act of 1994, Pub. L. No. 103-322, § 130004, 108 Stat. 1796, 2026–28, and the process 
was later expanded by the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996, Pub. L. No. 104-208, §§ 304(c), 308(b)(10), 110 Stat. 3009, 3009–615 (1996). The process 
is currently codifed in 8 U.S.C. § 1228(b). 

103. Jennifer Lee Koh, Removal in the Shadows of Immigration Court, 90 S. Cal. L. Rev. 
181, 181 (2017). 

104. Shoba Sivaprasad Wadhia, The Rise of Speed Deportation and the Role of Discretion, 
5 Colum. J. Race & L. 1, 2 (2013). 

105. Id.; Koh, supra note 103, at 194. 
106. Wadhia, supra note 104, at 22–25. 

https://processes.99
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immigration benefts that prevent deportation, even when a person is in 
removal proceedings.107 For example, one method of preventing deporta-
tion has been to obtain immigration status.108 A person who is facing depor-
tation for overstaying their student visa could nonetheless prevent their 
deportation if they are married to a United States citizen who can sponsor 
them for a green card.109 This process is known as adjustment of status.110 

Even if a person is already a lawful permanent resident, they could still 
defeat deportation if they can show that they are again eligible to adjust 
their status and obtain lawful permanent residency.111 

While adjustment of status had long been available to those in deporta-
tion proceedings, the U.S. Citizenship and Immigration Services (USCIS) 
and Executive Offce for Immigration Review (EOIR) published regula-
tions in 2005 that prevented arriving noncitizens placed in removal pro-
ceedings from being able to seek adjustment of status from the immigration 
court or USCIS.112 This regulatory guidance was struck down by several 
federal circuit courts, which ruled that the statutory eligibility for adjust-
ment of status required noncitizens in removal proceedings to have some 
forum for which to apply for adjustment.113 USCIS and EOIR reacted by 
allowing arriving noncitizens to apply for adjustment while in removal pro-
ceedings, but only with USCIS, not before an immigration judge.114 

The resulting interim regulations in 2006 placed exclusive jurisdiction 
for adjustment with USCIS, even for those who were in removal proceed-
ings.115 So while adjustment could still defeat deportation, the decision on 
which arriving noncitizen could adjust would no longer be in the hands of 
the immigration judge but only with USCIS offcers. 

Similarly, various humanitarian programs, such as the U-visa or T-visa, 
can also be a powerful relief against deportation. A person who receives a 
U-visa or a T-visa can cancel an issued removal order or terminate the pro-
ceedings against them if they are still in removal.116 And yet, after the 2006 
regulations, immigration judges could not decide who would be eligible for 
the U-visa or the T-visa, and the Board of Immigration Appeals has held 

107. Id. at 14–15. 
108. Id. 
109. Id. 
110. Id. 
111. Id. 
112. 8 C.F.R. §§ 245.1(c)(8), 1245.1(c)(8) (2005). 
113. Bona v. Gonzales, 425 F.3d 663, 667–68 (9th Cir. 2005); Scheerer v. U.S. Atty. Gen., 

445 F.3d 1311, 1322 (11th Cir. 2006); Succar v. Ashcroft, 394 F.3d 8, 36 (1st Cir. 2005); Zheng 
v. Gonzales, 422 F.3d 98, 124 (3d Cir. 2005). 

114. Mary Kennedy, Nat’l Immigr. Litig. All., Practice Advisory: Arriving Nonciti-
zens and Adjustment of Status 1 (2022), https://www.americanimmigrationcouncil.org/ 
wp-content/uploads/2025/01/arriving_noncitizen_adjustment_status.pdf [https://perma.cc/ 
D84S-69XU]. 

115. Id. In other contexts, if a person was in removal proceedings, the exclusive juris-
diction for adjustment would be with the immigration courts. See 8 CFR  §§  245.2(a)(1), 
1245.2(a)(1). Adjustment of refugees also required USCIS to decide, although immigration 
courts could review any denial by USCIS. 8 U.S.C. § 209(a). 

116. Victims of Traffcking and Violence Protection Act of 2000, Pub. L. 106–386, 
§§ 107(e)–(f), 1513(b), 1515(f), 114 Stat. 1477, 1479, 1534, 1536. 

https://perma.cc
https://www.americanimmigrationcouncil.org
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that immigration courts have no role in deciding waivers of inadmissibility 
for those decisions.117 

Instead of improving effciency, the creation of parallel decision-makers 
for people in deportation created signifcant delays and hardships, espe-
cially when those in removal are detained. Because USCIS determinations 
often took months or even years, immigration courts were forced to decide 
whether to proceed with the deportation and ignore the possibility that a 
USCIS decision could stop the process completely or try to accommodate 
agency decision timelines at the expense of removal proceedings. For non-
detained people, the immigration court could grant administrative closure, 
grant long continuances, or even terminate proceedings.118 However, for 
those who were detained, the immigration courts rarely accommodated 
agency decision making and instead moved forward with the removal 
process.119 An immigration court that must wait for an agency decision can 
often undermine the agency process itself and prevent eligible and worthy 
applicants for immigration relief from obtaining such relief. 

Changes to the deportation system over the last thirty years not only 
restricted eligibility for deciding relief from removal but also shifted the 
decision-makers away from immigration courts entirely. So while Congress 
had allowed for “worthy” applicants such as people married to U.S. citizens 
or victims of serious crimes and traffcking to avoid deportation, immigra-
tion courts were excluded from deciding who were eligible and who could 
be denied. 

II. PROCEDURAL MECHANISMS TO CREATE 
SUBSTANTIVE OUTCOMES 

Judges have considerable control over their courtroom and the proce-
dural mechanisms that are available to litigants. The Supreme Court has 
discussed how this power and control over the courtroom involves an 
“inherent power” that exists regardless of statutory authority.120 While the 
discussion in the federal courts usually concern issues of fnding contempt, 
allowing courts to dismiss cases, admitting attorneys to practice before 
it, and barring litigants from the trial, there are more mundane aspects 
of processes that courts have at their disposal.121 Courts have the abil-
ity to schedule hearings,122 decide fling requirements for briefng, create 

117. In re Khan, 26 I. & N. Dec. 797, 797, 803 (B.I.A. 2016). But see L.D.G. v. Holder, 744 
F.3d 1022, 1032 (7th Cir. 2014) (holding that immigration judges have jurisdiction to consider 
visa waiver requests). 

118. In re L-A-B-R-, 27 I. & N. Dec. 405, 405 (Att’y Gen. 2018); In re Sanchez Sosa, 25 I. 
& N. Dec. 807, 812 (B.I.A. 2012). 

119. In re L-N-Y-, 27 I. & N. Dec. 755, 759–60 (B.I.A. 2020). 
120. See Roadway Express, Inc. v. Piper, 447 U.S. 752, 764–65 (1980) (“Because inherent 

powers are shielded from direct democratic controls, they must be exercised with restraint 
and discretion.” (citations omitted)); Link v. Wabash R.R. Co., 370 U.S. 626, 629–30 (1962) 
(noting the “authority of a federal trial court to dismiss a plaintiff’s action with prejudice 
because of his failure to prosecute”). 

121. See Chambers v. NASCO, Inc., 501 U.S. 32, 45–46 (1991) (discussing the various ways 
that the Court has discussed inherent powers). 

122. See Landis v. N. Am. Co., 299 U.S. 248, 254–55 (1936). 
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evidentiary rules,123 and control the manner and tenor of litigant 
participants.124 These abilities to control the process of the proceedings can 
have profound and important impacts on the outcomes of cases. 

The changing role of judges, especially federal judges in charge of 
complex litigation, provided a rich examination of how control over the 
process of litigation could impact considerations of due process. Concerns 
over the lengthy delays in complex litigation and perceptions that litigants 
were more interested in abusing the judicial process gave rise to “manage-
rial” judges—judges who would, through the use of their powers to control 
procedural mechanisms, steer litigation into a more effcient process.125 

No longer would judges act as mere neutral arbiters but rather as direct 
participants through the use of procedural discretion.126 

Critics of judicial procedural discretion have generally focused on civil 
procedure and how the role of judges has shifted from neutral arbiters to 
active participants and managers.127 Commentators have generally under-
stood that the discretion exercised by judges for certain processes, from 
evidentiary determinations to scheduling, are means by which judges may 
try and strategically create outcomes that they view are best.128 Professor 
Judith Resnik openly worried that such procedural controls by judges used 
to manage litigation eroded due process protections.“Unreviewable power, 
casual contact, and interest in outcome (or in aggregate outcomes) have 
not traditionally been associated with the ‘due process’ [decision-making] 
model.”129 While some commentators believe that, even with the enormous 
power to control procedures, judges’ goal of achieving desired outcomes 
may nonetheless be frustrated in the face of other strategic actors, none 
deny that judges will use whatever power given to them, procedural or not, 
to seek outcomes that they view as normatively desirable.130 

How does one balance the role of procedural discretion with substan-
tive discretion when it comes to judicial roles? In other words, if a judge 
has signifcant substantive discretion to decide an outcome, what incentives 
would they have to rely on procedural mechanisms like scheduling or treat-
ment of litigants to decide just outcomes? In some cases, it could be that 
procedural discretion allows for more “effcient” methods to dispose of a 

123. See, e.g., Fed. R. Evid. 611(a); Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 
589 (1993); Gen. Elec. Co. v. Joiner, 522 U.S. 136, 141–42 (1997). 

124. See Illinois v. Allen, 397 U.S. 337, 343 (1970). 
125. Judith Resnik, Managerial Judges, 96 Harv. L. Rev. 374, 397–98 (1982). 
126. Id. at 398. 
127. Id. at 424–30 (discussing how the pre-trial management role of judges that set 

discovery and encourage settlement results in signifcant costs). 
128. Robert G. Bone, Who Decides?: A Critical Look at Procedural Discretion, 28 

Cardozo L. Rev. 1961, 1996–97 (2007) (arguing that case specifc management decisions are 
often means by which a trial judge may strategically attempt to guide a result, even if there 
are insurmountable obstacles to consider). 

129. Resnik, supra note 125, at 430. 
130. Bone, supra note 128, at 1997. This is not to say that judges only care about desired 

outcomes, or even that outcomes are even the most important consideration. Rather, any 
decision-maker would generally prefer a result that they would agree with as just all things 
being equal. Judges are tasked with protecting a variety of interests such as impartial adjudi-
cation, the rule of law and institutional legitimacy that can all create conficting results. 
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case, especially when a presumed result could be assumed. Making “sub-
stantive” decisions may incur signifcant costs such as time. In other situa-
tions, such as in civil litigation, the answer could be that other courtroom 
participants, such as juries or the parties themselves through settlement 
and arbitration, may play a signifcant role in deciding outcomes, indepen-
dent of a judge’s substantive discretion. A judge who is ready to rule that 
a civil litigant is liable for damages may never get the chance if the parties 
settle out of court. Even if a judge is convinced that a witness lacks cred-
ibility, the jury may disagree and decide that the witness’s version of events 
is true. In these circumstances, a judge may attempt to infuence decision 
making by using procedural mechanisms. For example, scheduling hear-
ings or deciding procedural decisions that express disdain or dislike for one 
party. How a judge balances their use of discretion, both substantively and 
procedurally, is limited by the context of the cases. 

The role of process and how it can serve as a means of punishment inde-
pendent of any formal adjudication was well described by the groundbreak-
ing work of Malcolm Feeley in his book, The Process is the Punishment: 
Handling Cases in a Lower Criminal Court.131 Mr.  Feeley observed the 
workings of a misdemeanor criminal court in New Haven, Connecticut, 
and made several key observations.132 First, the institutional stakeholders— 
judges, prosecutors, defense attorneys, and even bondsmen—often came 
to an agreement and worked together in order to come to a settled under-
standing of a just outcome.133 In making these considerations, though, the 
stakeholders did not just consider the formal adjudication of a case, such as 
the imposition of a fne or the length of a jail sentence, but also whether and 
to what extent a defendant was exposed to the entire criminal process.134 

This was true even though the judges had considerable substantive discre-
tion to determine the formal sanctions imposed.135 But because the pro-
cess of imposing those formal sanctions and fnding guilt was itself a costly 
process, the stakeholders had incentives to sidestep them and instead use 
procedural mechanisms to impose punishment.136 The criminal process of 
showing up to court, having to miss work, and subjecting oneself to judge-
ment incurred signifcant costs, such that the actual process of deciding 
guilt and punishment was itself a form of punishment.137 Judges, prosecu-
tors, and defense attorneys could calibrate punishment merely by control-
ling the level of exposure to the criminal process.138 The longer criminal 
defendants had to endure the process, the more punishment they received 
even if they were ultimately never found guilty or faced a relatively small 

131. Malcolm M. Feeley, The Process is the Punishment: Handling Cases in a Lower 
Criminal Court (1979). 

132. Id. at xxvii-iii. 
133. Id. at 20. 
134. Id. at 150–51. 
135. Id. at 24–25. 
136. Id. at 33. 
137. Id. at 30–31. 
138. Id. at 31. 
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fne.139 Stakeholders would often calibrate the formal adjudication of guilt 
and sanctions, such as fnes, against the exposure of defendants to the entire 
process and their informal measures of guilt.140 The more culpable a defen-
dant was,141 the more justifed it was to force them to come back for addi-
tional hearings or force them to testify.142 

And while Mr.  Feeley’s observations were made in the misdemeanor 
court, where pre-trial detention may have been imposed in a limited fash-
ion, the imposition of pre-trial detention only highlights the punitive nature 
of the adjudicative process in criminal court.143 One reason that bondsmen 
played an important role in misdemeanor court was precisely their under-
standing of how pre-trial detention would be experienced by defendants.144 

III. PROCEDURAL DISCRETION IN IMMIGRATION COURT 

A. Navigating the Removal Process 

How do the fndings of a punitive process play out in immigration, and 
more specifcally in removal proceedings in front of immigration judges? 
In a previous article, my co-authors and I examined how removal attorneys 
approach this question.145 

We used interviews with removal defense attorneys to examine how law-
yers tried to navigate the removal process for their clients, and based on 
these interviews, we came to several conclusions.146 First, unlike with the 
misdemeanor courts in Mr.  Feeley’s book, there was little to no “settle-
ment” of agreed-upon outcomes.147 In other words, the marketplace model 
that allowed stakeholders to agree to outcomes in misdemeanor cases 
rarely occurred in immigration court.148 We explained: 

[T]hey are often unable to negotiate for substantive justice due to 
three important reasons: (a) the binary outcome between deportation 
and staying falls along two extremes, leaving little room for gray-
area decisions in immigration law; (b) the lack of universal defense 
representation leads to a power imbalance with little leverage for 
[noncitizens] on trial; and (c) the top-down approach for executing and 
enacting immigration policy prevents discretionary decision-making 
for those enforcing and adjudicating immigration law on-the-ground.149 

139. Id. at 291. 
140. Id. at 283–84, 291, 297. 
141. One controversial observation made by Mr. Feeley was the universal understanding 

by the stakeholders that anyone who found themselves in the process were likely guilty and 
that the adjudication of guilt was itself likely extraneous and unnecessary. See id. at 150. 

142. Id. 
143. Id. at 150–51. 
144. Id. at 214. 
145. See Christopher Levesque, Kimberly Horner & Linus Chan, Process as Suffering: 

How U.S. Immigration Court Process and Culture Prevent Substantive Justice, 86 Alb. L. Rev. 
471, 471 (2023). 

146. Id. at 472–73. 
147. Id. at 481–82, 484–85. 
148. Id. 
149. Id. at 481. 
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Instead, removal defense attorneys are often left only with the ability to 
manipulate time in service of their clients.150 Because so few clients may 
have substantive relief, lawyers may try to delay the adjudication of cases.151 

While in the adjudicative process, the noncitizen avoids the sanction of 
removal.152 In other situations, such as those detained while in removal 
proceedings, speeding up the process became an important tool to try to 
lessen the exposure of the client to the punitive process.153 

What does this portend for immigration judges and how they view the 
process? While immigration judges are not judges in the constitutional 
sense, they are provided with the trappings of judicial power.154 The INA 
provides immigration judges with similar power to control the adjudica-
tion of their cases as the Supreme Court’s description of judicial inherent 
power.155 Immigration judges have the power to schedule hearings, inter-
rogate witnesses,156 and generally control their courtroom.157 And yet, as 
described earlier, immigration judges in particular have found themselves 
stripped of the ability to make a variety of substantive decisions regarding 
the outcome of their cases.158 They cannot create lawful immigration status, 
and their ability to prevent deportation is drastically limited by statute, as 
a majority of litigants who are placed in removal proceedings are ineligible 
for any form of relief.159 Immigration judges have few substantive tools 
to impact cases, so how do they try to impact outcomes to express their 
normative preferences at all? 

In the summer of 2015, Professor Asad L. Asad observed removal pro-
ceedings in Dallas,Texas, and deliberately examined how immigration judges 
tried to steer “deserving” litigants to better outcomes.160 The immigration 
judges described by Professor Asad did not feel especially empowered to 
decide cases in a just manner. In fact, the immigration judges expressed them-
selves as powerless actors who were unable to provide relief to those whom 
they wanted to.161 Nonetheless, this did not mean they did nothing when 
faced with litigants whom they potentially deemed worthy.162 According to 

150. Id. at 484–85. 
151. Id. at 503–06. 
152. See 8 U.S.C. § 1231(a)(1)(B). 
153. See Levesque, Horner & Chan, supra note 145, at 472. 
154. Nonetheless, even with judicial power, scholars have noted that their lack of inde-

pendence makes them more like “bureaucrats” than true courts. See Amit Jain, Bureaucrats 
in Robes: Immigration “Judges” and the Trappings of “Courts”, 33 Geo. Immigr. L.J. 261, 276, 
312–16 (2019). 

155. 8 U.S.C. § 1229a(b)(1); see also 8 C.F.R. §§ 1003.10(b), 1003.18. 
156. See Iliev v. I.N.S., 127 F.3d 638, 643 (7th Cir. 1997) (stating that immigration judges 

have “broad discretion to control the manner of interrogation in order to ascertain the 
truth”). 

157. 8 U.S.C. § 1229a(b)(1). 
158. Koh, supra note 103, at 226. 
159. Levesque, Horner & Chan, supra note 145, at 481. 
160. Asad L. Asad, Deportation Decisions: Judicial Decision-Making in an American 

Immigration Court, 63 Am. Behav. Scientist 1221, 1222–23 (2019). 
161. Id. at 1237–38 (“‘Sir, I’m sorry,’ the judge replied. ‘If there were relief available, I’d 

offer it to you.’ . . . ’There’s no relief available to you. I don’t get to choose to allow people to 
stay here because I want to. The law doesn’t let me allow you to stay here.’”). 

162. Id. at 1227. 
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Asad, the immigration judges in Dallas used two primary methods to direct 
outcomes, even when the respondents were not statutorily eligible for any 
form of relief.163 The frst was the granting of administrative closure, and the 
second was the granting of voluntary departure.164 

Administrative closure has been described as a “docket-management” 
tool165 and one that allows immigration courts to “close” the proceedings 
without adjudicating the case. The case that is administratively closed 
remains on the immigration court docket, even though there are no ongo-
ing hearings scheduled or decisions pending by the immigration court.166 

In essence, the administrative closure allowed judges to spare noncitizens 
from being exposed to the process of removal while suspending actual 
deportation. Importantly, according to data from the Transactional Records 
Access Clearinghouse (TRAC), administrative closure could result not just 
in weeks or months of delay but in cases being suspended for years.167 While 
the court did not provide any formal legal status, it nonetheless prevented 
deportation, and in certain circumstances still allowed people to apply for 
and receive employment authorization.168 The docket management tool 
could be transformed into a means whereby an immigration judge pro-
vided a noncitizen with an indefnite period of time where they would not 
be deported and would be allowed to remain with family and even to work 
in the United States.169 This result would lead to critics calling administra-
tive closure a “de facto” amnesty program.170 

The ability of immigration courts to grant administrative closure was 
limited in the early days of EOIR, as Board of Immigration Appeals (BIA) 
decisions gave “veto” power to either party, including the U.S. Depart-
ment of Homeland Security (DHS), over the ability to grant administra-
tive closure.171 In other words, if DHS or the respondent disagreed with 
administrative closure, the court was not allowed to grant it. This changed 
with the BIA’s decision in Matter of Avetisyan, where the BIA used 

163. Id. at 1237–38. 
164. Id. 
165. Alkotof v. U.S. Att’y Gen., 106 F.4th 1289, 1297, 1299 (11th Cir. 2024) (“Administra-

tive closures and continuances are procedural tools that an IJ or the BIA may use to tempo-
rarily suspend removal proceedings.”). 

166. Asad, supra note 160, at 1237–38. 
167. The Life and Death of Administrative Closure, TRAC (Sep. 10, 2020), https:// 

tracreports.org/immigration/reports/623/ [https://perma.cc/3AGT-KQRR]. 
168. Montano, supra note 39, at 567–68. 
169. The Executive Offce for Immigration Review Adjudication Statistics states that the 

average closure period for an administratively closed case was sixteen years. Executive Offce 
for Immigration Review Adjudication Statistics: Administratively Closed Cases, U.S. Dep’t of 
Just. (July 31, 2025), https://www.justice.gov/eoir/media/1389711/dl?inline [https://perma.cc/ 
R63F-YGY6]. 

170. Memorandum from Sirce E. Owen, Acting Dir., Exec. Off. for Immigr. Rev., to the 
Exec. Off. for Immigr. Rev. 6 (Apr. 18, 2025), https://www.justice.gov/eoir/media/1397161/dl 
[https://perma.cc/94TF-MPNP] (“As a result, administrative closure often functions as a de 
facto amnesty program with benefts—i.e., providing illegal aliens both indefnite employ-
ment authorization and indefnite protection from removal—which wholly belies its charac-
terization as merely a docket management tool.”). 

171. Kristin Bohman, Avetisyan’s Limited Improvements within the Overburdened 
Immigration Court System, 85 U. Colo. L. Rev. 189, 197–99 (2014). 

https://perma.cc/94TF-MPNP
https://www.justice.gov/eoir/media/1397161/dl
https://perma.cc
https://www.justice.gov/eoir/media/1389711/dl?inline
https://perma.cc/3AGT-KQRR
https://tracreports.org/immigration/reports/623
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language that invoked the inherent judicial authority of courts by declaring 
that the courts must be able to control their own dockets and that neither 
DHS nor the respondent should be able to veto or impinge on that pow-
er.172 The granting of judicial discretion no longer limited by agency veto 
resulted in an increase in its usage.173 Nonetheless, it is important to note 
that administrative closure was still a small percentage of overall removal 
cases.174 While courts were given the power to grant administrative discre-
tion, BIA case law still limited its usage and required consideration of DHS 
views even if DHS could not unilaterally block its usage.175 

The perception that administrative closure could be used to prevent 
deportation for those without any substantive forms of relief made it an 
easy target for politics. Attorney General Sessions issued a decision in 
Matter of Castro-Tum eliminating the usage entirely by immigration courts 
in 2018, only to have his decision later reversed by Attorney General 
Garland in 2021.176 New regulations were promulgated in an attempt to 
enshrine the use of administrative closure,177 but EOIR policy guidance has 
nonetheless attempted to undermine the regulations and even expressed 
doubt as to their legitimacy.178 

Voluntary departure, on the other hand, is a different process alto-
gether. Voluntary departure is provided for in the immigration statute, and 
in fact was created at the same time as suspension of deportation in the 
1940 Act.179 The current iteration created two types of voluntary departure: 
“pre-hearing,” which could be granted by either an immigration court or 
DHS, and “post-hearing,” which could be granted by an immigration court 
as an alternative to a removal order.180 While it has been described as a 
form of “relief” from deportation, it acts more like a procedural mecha-
nism that spares recipients from substantive consequences of deportation 
while functionally acting like deportation.181 When a court grants voluntary 
departure, it allows the recipient to avoid a removal order by effectuating 
their own departure from the United States.182 The benefciary must pay 

172. Avetisyan, 25 I. & N. Dec. 688, 691–93 (B.I.A. 2012). 
173. TRAC, supra note 167. 
174. Id. 
175. See In re W-Y-U-, 27 I. & N. Dec. 17, 19 (B.I.A. 2017). 
176. In re Castro-Tum, 27 I. & N. Dec. 271, 271 (Att’y Gen. 2018); In re Cruz-Valdez, 28 I. 

& N. Dec. 326, 326 (Att’y Gen. 2021). 
177. 8 C.F.R. § 1003.18(c) (2026), amended by, 89 Fed. Reg. 46792 (May 29, 2024). 
178. Memorandum from Sirce E. Owen to the Exec. Off. for Immigr. Rev., supra note 170, 

at 3–4, 8 (“At worst, [the new regulation] may be ultra vires or unconstitutional in violation 
of the [M]ajor [Q]uestions [D]octrine because it arrogated to EOIR an authority to grant 
amnesty to hundreds of thousands of illegal aliens without any statutory basis whatsoever. 
As such, EOIR could not—and will not— defend the ECDM Rule in good faith against legal 
challenge.” (discussing 89 Fed. Reg. 46792 (May 29, 2024)). 

179. Alien Registration Act of 1940, ch. 439, § 20(c), 54 Stat. 670, 672–73. 
180. Id. 
181. See Voluntary Departure: Effect of a Motion to Reopen or Reconsider or a 

Petition for Review, 72 Fed. Reg. 67674, 67675 (proposed Nov. 30, 2007) (to be codifed at 
8 C.F.R. pts. 1240–41). 

182. Id. 
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for their own way and exhibit both an intent and ability to effectuate their 
removal.183 

Functionally, however, voluntary departure acts like deportation. The 
person is not allowed to stay in the United States; they face signifcant 
penalties if they fail to leave; and while they avoid obstacles that prevent 
re-entry, such as Section 212(a)(9) of the INA, voluntary departure does 
not provide any recognized means to obtain lawful status or the ability to 
return to the United States.184 

So why would an immigration court grant voluntary departure in order 
to prevent removal if it would just result in the person leaving the United 
States? According to Professor Asad, the Dallas immigration judges 
believed that by granting voluntary departure, the court was providing 
respondents with what they wanted by ending the deportation process 
while preserving their ability to simply return to the United States after 
departure, or even by acknowledging that the person may not depart at 
all, despite the consequences.185 While couched as substantive relief, 
voluntary departure acts more as a tool to terminate the punitive process 
of removal without providing any substantive relief to the individual.186 

Because the deportation process itself is punitive enough, the granting of 
voluntary departure ends the punishment and provides a small measure of 
relief to the recipient.187 

While extremely insightful and useful for examining how immigra-
tion courts used certain tools to try to create just outcomes, even when 
the judges often felt powerless, there is an important context missing from 
Professor Asad’s observations. When Professor Asad was observing Dallas 
immigration court cases in 2015, he was examining a court system that 
had a backlog of 7,724 cases.188 By 2025, that same court had a backlog of 
192,610 cases.189 In a single decade, the case load of the Dallas immigra-
tion court jumped a hundredfold. At the same time, processing times for 

183. Id. (“Voluntary departure is an agreed upon exchange of benefts between the alien 
and the government that provides tangible benefts for aliens who do depart during the 
time allowed.”). 

184. Marc E. Tarlock, Voluntary Departure and the Right to Reopen Removal Proceedings 
on the Merits, 2007 U. Chic. Legal F. 613, 617 (2007). 

185. Asad, supra note 160, at 1239 (“When the noncitizen exited the courtroom, the judge 
turned to me and conceded that he did not believe the noncitizen would leave the United 
States voluntarily—despite the legal requirement that he factor this belief into his decision-
making process before granting a voluntary departure: She’s not likely to comply because 
she’s here to get medical treatment for her son. So she’ll probably just stay in the U.S. and 
won’t get picked up again because she doesn’t look like the type to commit crimes. She’s 
well dressed, pretty, and has good manners. She may very well be able to live here just fne.” 
(cleaned up)). 

186. See Voluntary Departure: Effect of a Motion to Reopen or Reconsider or a 
Petition for Review, 72 Fed. Reg. 67674, 67675 (proposed Nov. 30, 2007) (to be codifed at 
8 C.F.R. pts. 1240–41). 

187. See id. 
188. Immigration Court Backlog, TRAC Immigr. (Sep. 2025), https://tracreports.org/ 

phptools/immigration/backlog/ [https://perma.cc/5T2C-64J7]. 
189. Id. 

https://perma.cc/5T2C-64J7
https://tracreports.org
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cases nationwide went from approximately 500 days in 2015 to over 1000 
in 2025.190 

B. The Exploding Backlog and a Natural 
Experiment Ensues 

This dramatic increase in caseload was a consequence of both a surge of 
border arrivals in the 2020s and the Biden Administration’s reaction to that 
surge. In response to the increasing number of asylum seekers from 2021 
to 2023, the Biden Administration created “expedited dockets” that priori-
tized proceedings and hearings for recent arrivals rather than for cases that 
had been pending for quite some time or involved interior enforcement.191 

This process essentially created two drastically different timeframes for 
how long the deportation process could take.192 

These changes—justifed as efforts to reduce processing times and deter 
irregular migration—had a predictable consequence: cases that had been 
pending for years were pushed further back into a system already drowning 
in a 3.6 million-case backlog.193 With only approximately 600 immigration 
judges nationwide, prioritizing recent arrivals necessarily meant depriori-
tizing everyone else.194 Families who had been waiting years for hearings, 
individuals with pending applications for relief, and long-term residents 
facing removal—all were told to wait longer while newly arrived migrants 
received expedited hearings within 180 to 300 days.195 The creation of two 
separate timelines for deportation provides a unique opportunity to exam-
ine how time and the procedural discretion for controlling the amount of 
time people spend in removal proceedings can be a tool for immigration 
courts in distributing just outcomes. 

For those not on the Dedicated Docket, which could include pending 
cases or those who have lived in the United States for several years, the 
longer timeframes were welcomed by those who may have had tenuous 
substantive relief from deportation.196 At the same time, the longer process 
had serious punitive impacts for those who had meritorious claims, espe-
cially those whose claims were impacted by the aging out of family members 

190. See Average Wait Time in Immigration Court Rises to 667 Days, TRAC (Feb. 12, 
2016), https://tracreports.org/whatsnew/email.160212.html [https://perma.cc/23B7-N2JZ]; 
What’s New, TRAC (Mar. 24, 2026), https://tracreports.org/whatsnew/email.260324.html 
[https://perma.cc/477W-VA8R]. 

191. Biden Administration Seeks to Speed Some Asylum Cases with New Immigration 
Docket, Iowa Cap. Dispatch (May 16, 2024), https://iowacapitaldispatch.com/2024/05/16/ 
biden-administration-seeks-to-speed-some-asylum-cases-with-new-immigration-docket/ 
[https://perma.cc/XLY8-DZ6H]. 

192. Id. 
193. Id. 
194. See id. 
195. See id. 
196. See Explainer: Dedicated Docket for Immigrant Families Arriving at the Southwest 

Border, Nat’l Immigr. F., https://forumtogether.org/wp-content/uploads/2022/08/Dedicated-
Docket-Explainer-2.pdf [https://perma.cc/8S4U-79SQ]. 

https://perma.cc/8S4U-79SQ
https://forumtogether.org/wp-content/uploads/2022/08/Dedicated
https://perma.cc/XLY8-DZ6H
https://iowacapitaldispatch.com/2024/05/16
https://perma.cc/477W-VA8R
https://tracreports.org/whatsnew/email.260324.html
https://perma.cc/23B7-N2JZ
https://tracreports.org/whatsnew/email.160212.html
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or even their deaths.197 For some, the long-term uncertainty of their status 
in the United States imposed signifcant emotional costs.198 

When a case takes a long period of time to complete, two competing 
considerations need to be balanced. In the misdemeanor criminal courts 
under Malcolm Feeley, because the criminal process itself was more puni-
tive than the actual potential sanctions, any added exposure to the process 
would increase the punishment, regardless of the actual substantive 
outcome.199 On the other hand, for the removal process, because removal 
from the United States could result in exile and the loss of “all that makes 
life worth living,”200 any delay in the actual physical removal from the 
United States may be viewed as delaying any punishment. 

For cases not on the Dedicated Docket during the Biden Administra-
tion, immigration courts no longer needed to grant administrative closure 
to delay adjudication of a person’s case by years. A simple continuance 
would suffce to allow a person to remain in the United States and, in 
many instances, continue to work while awaiting a court date.201 As long 
as the person appeared in court,202 they would remain free from the fear 
of removal from the United States and would be allowed to remain with 
friends and family, all while awaiting fnal adjudication of their case.203 

On the other hand, the Dedicated Docket had goals for completion that 
measured in a time period that severely impacted litigants’ chances of suc-
cess.204 The Administration promised the Dedicated Docket would not 
compromise fairness; families would receive “information services” and 
“referrals to pro bono legal service providers.”205 The goal was to help those 
with valid claims achieve protection sooner, while removing those without 
a legal basis more quickly.206 

The reality proved devastating. Research from the Center for Immigra-
tion Law and Policy at UCLA School of Law revealed gross miscarriages of 
justice.207 In Los Angeles—one of the eleven Dedicated Docket cities—99% 
of all cases completed as of February 2022 resulted in deportation orders.208 

Of those, 72% were issued in absentia, meaning families never had their 

197. See Muzaffar Chishti & Julia Gelatt, Mounting Backlogs Undermine U.S. 
Immigration System and Impede Biden Policy Changes, Migration Pol’y Inst. (Feb. 23, 2022), 
https://www.migrationpolicy.org/article/us-immigration-backlogs-swelling-undermine-biden 
[https://perma.cc/Z5DR-J2SB]. 

198. Id. 
199. See Feeley, supra note 131, at 30–31. 
200. Ng Fung Ho v. White, 259 U.S. 276, 284 (1922). 
201. See 8 C.F.R. § 1003.29 (2026). 
202. And avoided criminal activity! 
203. 8 U.S.C. § 1229a(b)(5); 8 U.S.C. § 1231(a); 8 U.S.C. § 1101(f). 
204. See Nat’l Immigr. F., supra note 196. 
205. Id. 
206. Id. 
207. See Children Ordered Deported, Lack of Legal Representation, Families Retrauma-

tized: Legal and Medical Professionals Call on Biden to End Dedicated Dockets, UCLA L. 
(Oct. 5, 2022), https://law.ucla.edu/news/children-ordered-deported-lack-legal-represen-
tation-families-retraumatized-legal-and-medical-professionals-call-biden-end-dedicated-
dockets [https://perma.cc/765U-M7QT]. 

208. Id. 

https://perma.cc/765U-M7QT
https://law.ucla.edu/news/children-ordered-deported-lack-legal-represen
https://perma.cc/Z5DR-J2SB
https://www.migrationpolicy.org/article/us-immigration-backlogs-swelling-undermine-biden
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day in court.209 Nearly half (48.4%) of the in absentia deportation orders 
were against children, two-thirds of whom were age six and under.210 

Nationwide data from TRAC found that only 15.5% of asylum seekers 
on the Dedicated Docket had legal representation as of January 2022.211 

By July 2022, that number had risen to 51%—still meaning more than 
20,000 parents and children faced court alone.212 By comparison, TRAC 
research from 2018 to 2019 found that over 99% of family units with legal 
representation showed up to every immigration court hearing.213 The accel-
erated timeline made fnding counsel nearly impossible, and because coun-
sel has long been considered a signifcant factor in securing relief from 
deportation, it is likely that meritorious claims were lost merely because 
the time pressures prevented lawyers from assisting litigants. 

The creation of the Dedicated Docket system during the Biden 
Administration inadvertently provided a stark natural experiment in the 
role of procedural discretion in achieving just outcomes. Immigration 
judges exercised no control over which cases were assigned to the expe-
dited timeline and which remained in the general backlog. The assign-
ment criteria—recent arrival versus long-term presence—was determined 
entirely by prosecutorial and administrative decisions beyond the court-
room. Yet this arbitrary sorting mechanism produced dramatically differ-
ent outcomes that illuminate the critical importance of procedural tools in 
a system stripped of substantive discretion. 

The contrast is striking: cases in the general backlog, where judges could 
grant lengthy continuances and had time measured in years rather than 
months, saw signifcantly higher rates of legal representation, lower rates 
of in absentia orders, and greater opportunities for relief.214 Meanwhile, the 
Dedicated Docket—with its 180- to 300-day timeline—produced deporta-
tion rates exceeding 99% in some jurisdictions, with nearly three-quarters 
of those orders issued without the respondent present.215 The only mean-
ingful difference between these two populations was not the merits of their 
claims, their ties to the United States, or their legal eligibility for relief. 
The difference was time. 

209. Id. 
210. UCLA Ctr. for Immigr. L. & Pol’y, The Biden Administration’s Dedicated 

Docket: Inside Los Angeles’ Accelerated Court Hearings for Families Seeking 
Asylum  1  (May  2022),  https://law.ucla.edu/sites/default/fles/PDFs/Center_for_Immigra-
tion_Law_and_Policy/Dedicated_Docket_in_LA_Report_FINAL_05.22.pdf [https:// 
perma.cc/9CSY-BJW4]. 

211. Unrepresented Families Seeking Asylum on “Dedicated Docket” Ordered Deported 
by Immigration Courts, TRAC (Jan. 13, 2022), https://tracreports.org/whatsnew/email.220113. 
html [https://perma.cc/JA6A-ARKU]. 

212. Legal and Medical Professionals Call on Biden to End Dedicated Dockets, Bar Ass’n 
of S.F. (Oct. 11, 2022), https://www.sfbar.org/about-us/newsroom/10072022-legal-and-medi-
cal-professionals-call-on-biden-to-end-dedicated-dockets/ [https://perma.cc/AE3A-NQN8]. 

213. Most Released Families Attend Immigration Court Hearings, TRAC (June 18, 2019), 
https://tracreports.org/whatsnew/email.190618.html [https://perma.cc/SXY6-JY8M]. 

214. See Nat’l Immigr. F., supra note 196; Where Can You Win in Immigration Court?, 
Am. Immigr. Council (Nov. 20, 2024), https://www.americanimmigrationcouncil.org/report/ 
immigration-court/ [https://perma.cc/JA29-4ABU]. 

215. Children Ordered Deported, supra note 207. 
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This divergence reveals that when immigration judges lack substantive 
tools to grant relief, procedural mechanisms become not merely admin-
istrative conveniences but essential instruments of justice. The ability to 
continue a case for six months rather than six weeks can mean the differ-
ence between securing counsel and facing the court alone. The discretion 
to grant administrative closure rather than forcing immediate adjudication 
can allow a meritorious claim to mature or circumstances to change. In a 
system where the vast majority of respondents are statutorily ineligible for 
any form of relief, these procedural tools become the only means by which 
judges can calibrate outcomes to individual circumstances and culpability. 

The Dedicated Docket stripped away even this limited form of discre-
tion. Judges who might have ordinarily granted a continuance to allow a 
family to secure counsel, or administratively closed a case where adjust-
ment of status was pending with USCIS, found themselves constrained 
by administrative mandates to complete cases within rigid timelines. The 
result was not effciency but rather the systematic denial of due process to 
those who, by sheer accident of timing, were designated as recent arrivals. 

What makes this natural experiment particularly illuminating is that it 
demonstrates how procedural discretion can serve as a crude but necessary 
substitute for substantive discretion in a system designed to minimize both. 
The long backlog—often criticized as a failure of the immigration system— 
actually functioned as an unintended safety valve, allowing judges to use 
time itself as a tool for achieving more proportionate and just outcomes. 
Respondents who immigration judges viewed as deserving could remain 
in the United States for years while their cases slowly wound through the 
system, effectively receiving the beneft of remaining with family, working, 
and building deeper ties to the community even if formal relief remained 
unavailable. 

This is not to suggest that indefnite delay is desirable or that the backlog 
represents good policy. The punitive aspects of prolonged proceedings— 
the uncertainty, the inability to plan for the future, the precarity of tempo-
rary work authorization—impose real harms, particularly for those with 
strong claims to relief. But in the absence of substantive tools, procedural 
discretion over timing became the primary mechanism through which 
immigration judges could exercise any form of proportionality in their 
decision making. 

The Dedicated Docket experiment thus confrms what Professor Feeley 
observed in the criminal context: the process itself is a form of outcome.216 

When judges can control the intensity and duration of exposure to the 
adjudicative process, they can calibrate punishment and relief even when 
formal substantive tools are unavailable.217 A system that removes even 
this procedural discretion—that mandates swift adjudication regardless of 
individual circumstances—does not simply increase effciency. It eliminates 

216. Feeley, supra note 131, at 30–31. 
217. Id. 
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the last remaining mechanism by which judges can achieve outcomes that 
refect their normative judgments about justice and proportionality. 

While the previous sections examined how immigration judges used 
time as a procedural tool to achieve more just outcomes, detention reveals 
the limits and contradictions of this approach. Detention operates simul-
taneously as a substantive harm—the loss of physical freedom—and as a 
procedural mechanism that strips judges of their primary remaining tool: 
control over time. 

IV. DETENTION AS THE ULTIMATE PROCEDURAL 
CONSTRAINT 

When an immigration judge looks at two identical cases—same country 
of origin, same claims for relief, same ties to the United States—the single 
most determinative factor for the outcome is often whether the respon-
dent is detained or not.218 This is not because detention refects greater 
culpability or weaker claims to relief. Rather, detention fundamentally 
alters the procedural landscape in ways that make just outcomes nearly 
impossible to achieve. 

The detained respondent faces a removal process compressed into days 
or weeks rather than months or years.219 While non-detained cases in 
the general backlog might take three to fve years to complete, detained 
cases are typically resolved within weeks, and in some jurisdictions, within 
days.220 This compression eliminates the very tool that immigration judges 
had come to rely upon as a substitute for substantive discretion: time itself. 

A. Detention and the Destruction of Procedural Tools 

Detention does not merely accelerate the removal process—it system-
atically restricts other procedural mechanisms that judges might otherwise 
use to pursue just outcomes. 

The single most important factor in whether or not a person could 
prevent deportation is legal representation.221 Studies consistently show 
that represented respondents are dramatically more likely to appear 
for hearings, more likely to understand available relief, and more likely 
to obtain favorable outcomes.222 But detention makes securing coun-
sel nearly impossible. Detained individuals are held in facilities far from 
major metropolitan areas where immigration attorneys practice.223 They 
cannot easily meet with attorneys, gather evidence, or even make phone 

218. Ingrid Eagly & Steven Shafer, Detained Immigration Courts, 110 Va. L. Rev. 691, 
744–60, 762 (2024). 

219. U.S. Gov’t Accountability Off., GAO-25-106867, Immigration Courts: Actions 
Needed to Track and Report Noncitizens’ Hearing Appearances 41 (2024). 

220. Id. 
221. Am. Immigr. Council, supra note 214. 
222. Id. 
223. ICE Makes it Impossible for Immigrants in Detention to Contact Lawyers, ACLU 

(Oct. 29, 2021), https://www.aclu.org/news/immigrants-rights/ice-makes-it-impossible-for-
immigrants-in-detention-to-contact-lawyers [https://perma.cc/Y93J-RDU8]. 
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calls without signifcant restrictions.224 While non-detained respondents 
might have months or years to fnd and retain counsel, detained respon-
dents often face their frst hearing within days—before any attorney search 
can begin.225 

Immigration judges watching detained hearings know that the respon-
dent appearing before them unrepresented is likely unrepresented 
not because they lack meritorious claims, but because the detention 
itself prevented them from fnding counsel. The judge, however, can-
not grant a six-month continuance to allow the respondent to fnd an 
attorney.226 Detention facilities charge the government daily rates; insti-
tutional pressure demands rapid case resolution.227 The procedural tool 
of continuances—which might allow a non-detained respondent to secure 
representation—becomes unavailable when detention’s costs and logistics 
demand speed. 

In the non-detained context, administrative closure allows judges to sus-
pend proceedings indefnitely, effectively using procedural tools to achieve 
what substantive relief would have provided.228 But for detained respon-
dents, administrative closure is rarely granted.229 The same institutional 
pressures that demand rapid adjudication make judges reluctant to admin-
istratively close cases involving detained individuals.230 To administratively 
close a detained case is to require continued detention with no end date— 
an outcome that seems unjust given detention’s daily harms.Yet to proceed 
rapidly to a hearing is to deny the respondent the time needed to prepare 
a defense. 

Immigration judges thus face an impossible choice: continue detaining 
someone while administratively closing their case (imposing ongoing harm 
with no resolution in sight) or proceed quickly to adjudication (denying 
them the time needed for a fair hearing). In practice, judges choose speed, 
eliminating administrative closure as a tool in detained cases. 

B. Detention and Bond: Who Gets Time 

The bond hearing system theoretically provides judges with discretion 
over detention itself. Immigration judges, in most cases, can decide whether 
a respondent should be released on bond while their case proceeds.231 This 
bond discretion would seem to be the solution: Judges could release those 

224. Id. 
225. U.S. Gov’t Accountability Off., supra note 219, at 44. 
226. 8 C.F.R. § 1003.29 (2026). 
227. Immigration Detention Costs in a Time of Mass Deportation, Nat’l Immigr. F. 

(Nov. 17, 2025), https://forumtogether.org/article/immigration-detention-costs-in-a-time-of-
mass-deportation/ [https://perma.cc/235U-3XRZ]. 

228. Memorandum from Sirce E. Owen to the Exec. Off. for Immigr. Rev., supra note 170, 
at 5. 

229. Effcient Case and Docket Management in Immigration Proceedings, 89 Fed. Reg. 
46742 (May 29, 2024). 

230. Id. 
231. U.S. Dep’t of Just., Exec. Off. for Immigr. Rev., EOIR Policy Manual§ 8.3(a) 

(2026), https://www.justice.gov/eoir/policy-manual-eoir/part-II/icpm/chapter-8-3 [https:// 
perma.cc/HVP9-9F4H]. 
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they view as deserving, allowing them to beneft from the slower, non-
detained process with its greater access to counsel and time. 

But bond discretion is itself constrained by substantive law. The immi-
gration statutes require mandatory detention for two main categories of 
cases. The frst are those with certain criminal records,232 and the second 
main category are those who were part of the expedited removal process.233 

Aside from the statutory bars, the regulations provide that those deemed 
to be “arriving aliens” are also unable to qualify for bond and thus relief 
before the immigration court.234 

1. The Punitive Process Amplifed 

Malcolm Feeley observed that the criminal process itself functions as 
punishment.235 In immigration detention, this insight becomes even more 
stark. The removal process is not merely punitive in the abstract sense of 
imposing costs and burdens; it is punitive through physical confnement. 

Detained respondents spend weeks or months in facilities that are func-
tionally indistinguishable from jails.236 They are separated from family, lose 
their jobs, and may lose their housing. Children visit their detained par-
ents through video screens. The process of adjudication becomes a form of 
incarceration, with the hearing itself offering only the possibility of release 
or deportation, which ends the detention by ending the person’s presence 
in the United States. 

For non-detained respondents, the punitive aspect of the process involves 
uncertainty, the stress of hearings, and the inability to plan for the future. 
These are real harms, but they are harms that diminish over time as cases 
drag on and people build lives despite their precarious legal status. For 
detained respondents, the punitive aspect grows more severe with each 
passing day. Time is not relief—it is additional punishment. 

This creates a perverse dynamic where the procedural tool that immi-
gration judges use to pursue justice in non-detained cases—granting time 
through continuances and administrative closure—becomes a tool of injus-
tice in detained cases. The longer a detained case takes, the more the pro-
cess punishes the respondent, regardless of whether they ultimately prevail. 

2. Detention and Speed: The Dedicated Docket on Steroids 

The Dedicated Docket demonstrated how compressed timelines produce 
unjust outcomes by preventing representation, evidence gathering, and 
judicial consideration of individual circumstances. Detention creates an 
even more extreme version of this dynamic. While the Dedicated Docket 
compressed proceedings to 180–300 days, detention compresses them to 
days or weeks.237 

232. 8 U.S.C. § 1226(b)–(c). 
233. 8 U.S.C. § 1225(b)(1)(A)(i). 
234. Id. 
235. Feeley, supra note 131, at 30–31. 
236. Eagly & Shafer, supra note 218, at 695–96. 
237. U.S. Gov’t Accountability Off., supra note 219, at 44. 
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The outcomes are predictable. Detained respondents are removed at 
rates that approach 100% in many jurisdictions.238 In absentia orders— 
issued when respondents do not appear for hearings—become common as 
detained individuals are transferred between facilities, lose track of hearing 
dates, or simply give up on a process that seems designed to ensure their 
deportation.239 

Immigration judges watching these cases understand the injustice. 
A judge who believes a detained respondent might have viable claims for 
relief, who recognizes that the respondent simply needs more time to fnd 
counsel and gather evidence, nonetheless faces institutional pressure to 
resolve the case quickly. The judge’s procedural discretion—which in non-
detained cases provides the primary tool for pursuing justice—becomes a 
tool for accelerating injustice in detained cases. 

CONCLUSION 

As the Trump Administration moves to curtail or eliminate procedural 
tools like administrative closure, and as political pressure mounts to reduce 
case processing times across the board, we risk creating an immigration 
court system that functions as a pure deportation assembly line. Immi-
gration judges will face respondents whom they may view as deserving 
of remaining in the United States but will lack any tool—substantive or 
procedural—to effectuate that outcome. The Dedicated Docket showed 
us what such a system looks like: 99% deportation rates, mass in absentia 
orders, and children ordered deported without ever seeing a lawyer. 

President Truman worried in 1952 that restricting discretion would pre-
vent worthy cases from receiving the relief they deserved.240 Seventy years 
later, his concerns have been vindicated in ways he could not have imag-
ined. We have created not merely a system with limited discretion, but one 
where the exercise of any discretion at all—even over something as basic 
as scheduling—has become contested and controversial. The Dedicated 
Docket showed us the endpoint of that trajectory: a system where justice is 
measured not in substantive outcomes but in processing speed, and where 
the only discretion that matters is the discretion to decide who gets thrown 
into the fast lane toward deportation. 

If we are to maintain any pretense that immigration court is a forum for 
justice rather than merely a rubber stamp for removal, we must recognize 
that procedural discretion is not a luxury or an administrative convenience. 
In a system deliberately designed to minimize substantive relief, it is the 
last remaining tool by which judges can pursue just outcomes. The ques-
tion facing immigration courts in 2025 is not whether we want judges to 
exercise discretion—they will do so regardless, as human decision-makers 

238. UCLA Ctr. for Immigr. L. & Pol’y, supra note 210, at 1–2. 
239. Ingrid Eagly & Steven Shafer, Am. Immigr. Council, Measuring in Absentia 

Removal in Immigration Court 6 (2021), https://www.americanimmigrationcouncil.org/wp-
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inevitably pursue outcomes they view as normatively desirable. The ques-
tion is whether we will allow them even the minimal procedural tools 
necessary to do so, or whether we will complete the transformation of 
immigration court into what it has increasingly become: a traffc court for 
human lives, where the only question is how quickly we can process the 
tickets toward removal. 
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